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July 28 
July 28 

July 28 
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RELEVANT DOCKET ENTRIES 


Filed Indictment Tor two counts of violation of T. 18, 
Sec. 922 (b) (3)» Unit'-d States Code Annotated. 

Summons served on Defendant. 

Arraignment before Judge James ¥. Holden, George V. F. 
Cook, U. S. Attorney; entered a plea of not guilty to 
both counts. 

Bail hearing. 

Appearance bond executed by Defendant. 

Waiver of Defendant's presence executed by Defendant. 

Ordered th^t bail for Defendant be fixed at $5,000.00 
and Defendant to be released on his own personal 
recognizance . 

Filed Motion and Affidavit for Leave to Take a 
Deposition of Harold Anferson. 

Trial by jury begun before Judge James ¥. Holden, 
George W. F. Cook, U. S. Attorney and William Grey, 
Assistant U. S. Attorney for the Government. 

Defendant moves for Directed Verdict of Acquittal. 

Defendant's Motion for Directed Verdict of Acquittal 
denied . 

Renewal of Defendant's Motion for Judgment of 
Acquittal at the end of the Government's case. 

Defendant's Motion for Judgment of Acquittal denied. 

Government's Request to Charge filed. 

Defendant's Request to Charge filed. 

Defendant moves for Judgment of Acquittal at the end 
of ^ the evidence. 

Defendant's Motion for Judgment of Acquittal denied. 

Defendant moves for- a Misti'ial. 

Defendant's Motion for Mistrial denied. 

At 10:18 a.m. the Jury retires to deliberate the case. 

At 11;01 a.m. the Jury returns to the Court Room 

requesting to hear portions of the testimony of Agent 
Flynn and Trooper Anderson read. 

At 11;06 a.m. the Jury retires to resume deliverations , 

At lls40 a.m. the Jury returns to the Court Room to 

deliver verdict. 

Jury delivers verdict of guilty to each count. 

Bail continued; Defendant released on his ovm personal 
recognizance . 

Pre-sentence investigation ordered by the Court. 
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1973 

Aug. 1 Defendant's Motion for Judgment of Acquittal 

Notwithstanding the Verdict or Alternately for a 
New Trial filed. 

Oct. 15 Waiver of appearance of Defendant's presence executed 
and filed. 

Oct. 15 Hearing on Defendant's Motion fox' J.N.O.V. or in the 
Alternative for a New Trial before Judge James W. 
Holden, George ¥. P. Cook, U. S. Attorney for the 
Government and Peter M. Cleveland, Esq. 

Oct. 15 Motion for J.N.O.V. or in the Alternative for a New 
Trial was denied. 

Nov. 26 Sentencing before Judge James W. Holden, Gerald 

O'Neil, Assistant U. S. Attorney for the Government, 
and Peter M, Cleveland 

Nov. 26 Defendant sentenced two years, suspended sentence and 
$1,000.00 fine, both counts concurrent. 

Nov. 26 Judgment entered. 

Nov. 26 Notice of Appeal filed. 

Nov. 29 Notice of Appeal fee for U. S. District Court filed. 

Dec. 4 Initial orjder of transcript. 

Dec. l 4 Original documents and index mailed to Cl.erk, U. S. 

Court of Appeals for the Second Circuit, Ne v Yo^k, 

NOW Yo-irk. 

Dec. 20 Piling fee to U. S. ( 3 oui'’t of Appeals foi"’ the Seccud 
Circuit . 

Dec. 28 Motion for Leave to Docket the Appeal Out of Time 
filed 

1974 

Jan. 7 Motion to Docket Appeal Out of Time granted. 

Jan. 29 Motion for Enlargement of Time filed. 

Jan. 30 Motion for Enlargement of Time denied. 

Peb. 1 Motion foi"’ Enlargement of Time filed. 

Peb. 1 Motion fox’ Adjournment of Argument filed. 

Peb. 7 Motion for Enlargement of Time denied. 

Peb. 7 Motion for Adjournment of Argument denied. 

Peb. 15 Transcript mailed from District Court Clerk to 

Clerk, U. S. Court of Appeals for the Second Circuit. 

Mar. 6 Subsequent transcript mailed from Disti'ict Court 

Clerk to Clerk, U. S. Court of Appeals for the Second 
Circuit . 
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UNITED STATES OF AMERICA 



JOliM 


V . 

CLEARY 


Cr. 73-37 
Title 18, 

Unj.ted States Code, 
Sec 922 (b) (3), 
921 (a) (11), 

923 


The Grand Jury charges; 

On or about the 3rd day of May, 1973, at Williston, 
in the District of Vermont, JOHN P. CLEARY, the defendant, a 
person engaged in the business of selling firearms and 
ammunition at retail, and licensed to do business at the 
Powcerhorn Gun Shop, Williston, Vermont, under the provisions 
of Chapter 44 of Tile 18, United States Code, un.la^vrf ully , 
willfully and knowingly did sell and deliver a firearms, to 
wit, a 9 m.m. semi-automatice pistol handgun, to Richard C. 

Dot chin, a person who JOHN P. CLEARY, the defendant, knew and 
had reasonable cause to believe did not reside in the state of 
Vermont; in 'ciolation of Title 18, United States Code, Section 
922 ( d ) (3). 


A true copy, 

ATTEST ; 

/s/ Edward J. Trudell 

Clerk 

ENDORSED: Filed May 17, 1973 

Christine M. Wiberg, 
Deputy Clerk 
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COUNT II 



The 


Grand 


Jury further charges; 


On or about the 3rd day of May, 1973, at Williston, 
in the District of Vermont, JOHN P. CLEARY, the defendant, a 
person engaged in the business of selling firearms and 
ammunition at retail, and licensed to do business at Powderhorn 
Gun Shop, Williston, Vermont, under the provisions of Chapter 
44 of Title 18, United States Code, unlawfully, willfully and 
knowingly did sell and deliver a firearms, to wit, a .38 
caliber revolver handgun, to Paul B. Flynn, a person who 
JOHN P. CLEARY, the defendant, knew and had reasoiiable cause 
to believe did not reside in the State of Vermont; in violation 
of Title 18, United States Code, Section 922 (b) ( 3 ), 


A TRUE BILL 


/s/ Isabelle Bainbridge 

Foreman 


/s/ Carter LaPrade 
Carter LaPrade 
Assistant U* S. Attorney 


Date ‘ 
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Form 4473 Part I 
(R«v. Juna 1970) 

Department of the Treasury 
Internal Revenue Service 
Alcohol, Tobacco and 
Firearms Division 


rlrearms Transaction Kwcord 

Intra-State Oyer-the-Counter 

"OrtPtoMa rM4 ml carafutly Mlw tfe* iiitliuctiMi an tht kick 


Transferor transaction/ 
number / 


^40,^ 


Section A — Statement of Transferee or Buyer 

1 . Transferee's (buyer’s) name (last, first, middle) fa. Height 
(Mr., Mriii MirsJt. 


S’lo 


5. Address (number, street, city, State^^lP code) 


8. Certification of Transferee (Buyer) — an untruthful answer 
may subfect you to criminal proaecution. Each question must 
be answered with a yes or no. 

a. Are you under indictment in any court for a crime 
punishable by Imprisonment for a term exceeding one 
year? ' TLC — 

b. Have you been convicted in any court of a crime 
punishable by imprisonment for a term exceeding one 
year? (Note; The actual sentence given by the Judge 
does not matter — a yes answer is necessary if the 
judge coi^ hav e given a sentence of more than one 


I hereby certify that the answers to tha above are true and 
correct, I understand that a person who answers any of the 
above questions in the affirmative is prohibited by Federal law 
from purchasing and/or possessing a firearm. I also understand 


3. Weight 


6. Date of birth 


4./ Race 


7. Place of birth 





c. Are you a fugitive from justice? 

d. Are you an unlawful user of, or addicted to, mari- 
huana ^ Gr a depressant, stimulant, or narcotic 

drug? -2M2 

e. Have you been adjudicated mentally defective or have 
you^ e^^been committed to a mental institu- 

f. Have you been discharged from Uie Armed Forces 

under dishonorable conditions? t21cZ _ 

g. Are you an alien Illegally in the United States? 

h. Are you a person who, having been a citizen of-the 
United States, has renounced his citizenship? 

of any false ora! or wrWon statement or the 
exhibiting of any false or misreprosented Identmcatlon with 
respect to this transaction is a crime punishable as a felony. 


Transferee’s (buyer’s) signature 


Section B — Statement of Transferor dc^^ller 


il GOVIRtMINi 
i BXHlilT f 


For fdent. 


The person described in Section A, is known to me □, or has identified himself to me S^n the following manner: 


9. Type of identification (driver’s license, etc.) 


d (S 




10. Number on Identification 


(j3>-Cg— ■ 


On the basis of: (1) the statements in Section A; (2) the verifi- 
cation of identity noted in Section B; and (3) the information in 
the current list of Published Ordinances, it is my belief that it is 


not unlav;;ui for mo to sell, deliver, or otherwise dispose of the 
firearm described beiow to the person identified in Section A. 




Notice; 


V 


Under 18 U.S.C, Chapter 44 and Title Vli of Public Law 
90 351, 18 U.S.C. Appendix 1201-1203, as amended, 
firearms may not be sold to or received by certain 
persons. The information and certification on this form 
are designed so that a person licensed under Chapter 44 



Definitions 

1. Intra-State Over-the-Counter Transaction — The sale 
or other disposition of a firearm by the transferor (seller) 
to a transferee (buyer), who is a resident of the State in 
which the transferor's business is located, occurring on 
the transferor's business premises. 


Instructions 

1. Only one Form 4473, Part 1, is required for each 
intra-State over-the-counter transaction. 

2. All signatures required on this form must be in ink. 
All other entries on the form must be in ink or be type- 
written. 

3. The transferor (seller) of a firearm will, in every 
instance, obtain the information required to complete 
Section A of the form and have the transferee (buyer) 
sign the certification in that Section. 

4. When the transferee (buyer) of a firearm is a cor- 
poration, company, association, partnership or other 
such business entity, an officer authorized to act on 
behalf of the business may sign the certification in Sec- 
tion A of the form and attach a written statement, exe- 
cuted under the penalty of perjury, stating 

(a) that the firearm is being acquired for the use of 
and will be the property of that business entity, 
and 

(b) the name and address of that business entity. 

5. The transferor (seller) of a firearm will, in every 
instance, complete Section B of the form. 


may determine if he may lawfully sell or otherwise dis- 
pose of a firearm to the person identified in Section A, 
and to alert the transferee (buyer) of certain restrictions 
on the receipt and possession of firearms. 


2. Published Ordinances — The publication issued an- 
nually-by the Director, Alcohol, Tobacco and Firearms 
Division, which contains the published local ordinances 
determined by him to be relevant to the enforcement of 
Chapter 44 of Title 18, U.S.C., which were published in 
the Federal Register. 


6, If more than one firearm is involved, the identifica- 
tion required by Section B, Items 11 through 15, must be 
provided for each firearm. The identification of the fire- 
arms transferred in a transaction which covers more 
than one Wwpon may be on a separate sheet of paper, 
which must be attached to the form covering the trans- 
action, 

7, The transferor (seller) of the firearm is responsible 
for determining the lawfulness of the transaction and for 
keeping proper records of the transaction. Consequently, 
the transferor should be familiar with the provisions of 
the Gun Control Act of 1968 (U.S.C,, Title 18, Chapter 
44) and Title VII, Unlawful Possession or Receipt of 
Firearms, (82 Stat, 197), and Part 178, Commerce in 
Firearms and Certain Ammunition, Title 26, Code of 
Federal Regulations. 

8, Upon completion of the firearm transaction, the 
transferor (seller) must make a” part of his permanent 
firearms records the form recording that transaction and 
any supporting documents. Forms 4473, Part 1, and any 
supporting documents must be filed either chronologic- 
ally by date of transaction, alphabetically by name of 
transferee (buyer), or numerically by transaction number 
if the transferor assigns transaction numbers to the 
forms. 


t .h'Uiai Rus/cnuc Service 


Form 4473 Perl t (Rev. fr7Q) 


Form 4473 Port I 
(Rav. June 1970) 

Department of the Treasury 
Internal Revenue Service 
Alcohol, Tobacco and 
Firearms Division 


Section A — Statement of Transferee or Buyer 

j 2- Height 

S'to 


firearms Transaction i..cord 

Intra-State Over-the-Counter 

wore; riMtt mO Mtafullii Mia, tl^ ln.t,urtl«n on Hia kuli 


Transferor transaction 
number 




— ^ j£,£ ■ . mrofcl 

5. Address (number, ^street, city, State, ZIP code) 



m®av sShlert wnn (Buyer)— an untruthful aUwer 

E.ch 

a. Are you under indictment in any court for a crime 

i mprisonment for a term exceeding one 

b. Have you been convicted in any court of a crime 

/M ! by imprisonment for a term exceeding one 
Hnic ^ sentence given by the judge 

^ answer is necessary if the 

judge coi^^av e given a sentence of more than one 

I hereby certify that the answers to the above are true srsd 
“(’•Isratand that a person who answers any of the 
above questions in the affirmative is prohibited by Federal law 
from purchasing and/or possessing a firearm I al/o SiJ^tand 


3. Weight 


4. Race 


■ GU. 


j 6. Date of birth 


7. Place of birth 

' I A n 




c. Are you a fugitive from justice? 

d. Are you an unlawful user of, or addicted to, marl- 

^^P^'^ssant, stimulant, or narcotic 

e. Have you been adjudicated mentally defective or have 

tion? committed to a mental institu- 

f. Have you been discharged from the Armed Forces 

under dishonorable conditions? - 

g. Are you an alien illegally in the United States? 

been a citizeplof the 

United States, has renounced his citizenship? 


iyhLi!in»"’*«*"* of any false orel or written sUtement or the 

resMct to thk“t«nl“ ^ ® I '"'®''?P''«sented Identification with 
respect to this transaction is a crime punishable as a felony 


i GOVE 
! EX 


1 ransferee's (buyer's) signature 


— 1 ^. "? I i 4 

Section B — Statement of Transferor or Self^ — __ 

Th. wmon de,crlb.d In S.Mi.n A. is tao»n t. m. g, or has Idantife d hims.rf ,o m. tolloMng 

9. T,p. Of — l lO. Numbs, .nldenw ai^ 


For [dent. 






K1 lAi^l 27,^9409 2 /^ 1 - 


cation of WenfitV n^t^d"in?^on*B,•'an??3^th^^Sir^^tio^'^’^ Karm'dJsi ibLTLi® ‘*'*Pos« of the 

the current list of Published Ordinances, itV my'lwIieHhantS described b^low to the person identified in Section A. 


11. Type (pistol, rifle, etc.) 

Manufacturer (and importe;-, if any) 


12. Model 


1^ Transferor's (seller’s) sign«u?h 

JLQ [■? QI d.^ 4J 

Oapartmcnt of th* Troasury^lnltrnil Rcvfnu* Sarvlc* ^ - 

.t'iiniT-, 


13. Caliber or gauge 14. Serial number 


17. Transferor's titl^ flS. Transaction date 




Form 4473 Port I TRovTstO) 



Notice: 


Under 18 U.S.C. Chapter 44 and Title VII of Public Law 
90-351, 18 U.S.C. Appendix 1201-1203, as amended, 
firearms may not be sold to or received by certain 
persons, The information and certification on this form 
are designed so that a person licensed under Chapter 44 

Definitions 

1. Intra-State Over.the-C.)unter Transaction — The sale 
or other disposition of a firearm by the transferor (seller) 
to a transferee (buyer), who is a resident of the State in 
which the transferor's business is located, occurring on 
the transferor's business premises. 


Instructions 

1, Only one Form 4473, Part 1. is required for each 
intra-State over-the-counter transaction, 

2, All signatures required on this form must be in ink. 
All other entries on the form must be in ink or be type- 
written. 

3, The transferor (seller) of a firearm will, in every 
instance, obtain the information required to complete 
Section A of the form and have the transferee (buyer) 
sign the certification in that Section. 

4, When the transferee (buyer) of a firearm is a cor- 
poration, company, association, partnership or other 
such business entity, an officer authorized to act on 
behalf of the business may sign the certification In Sec- 
tion A of the form and attach a written statement, exe- 
cuted under the penalty of perjury, stating 

(a) that the firearm is being acquired for the use of 
and will be the property of that business entity, 
and 

(b) the name and address of that business entity, 

5, The transferor (seller) of a firearm will, in every 
instance, complete Section B of the form. 


may determine if he may lawfully sell or otherwise dis- 
pose of a firearm to the person identified in Section A, 
and to alert the transferee (buyer) of certain restrictions 
on the receipt and possession of firearms. 


2. Published Ordinances — The publication issued an- 
nually by the Director, Alcohol, Tobacco and Firearms 
Division, which contains the published local ordinances 
determined by him to be relevant to the enforcement of 
Chapter 44 of Title 18, U.S.C,, which were published in 
the Federal Register, 


6. If more than one firearm is involved, the identifica- 
tion required by Section B, Items 11 through 15, must be 
provided for each firearm. The identification of the fire- 
arms transferred in a transaction which covers more 
than one weapon may be on a separate sheet of paper, 
which must be attached to the form covering the trans- 
action, 

7. The transferor (seller) of the firearm is responsible 
for determining the lawfulness of the transaction and for 
keeping proper records of the transaction. Consequently, 
the transferor should be familiar with the provisions of 
the Gun Control Act of 1968 (U.S.C., Title 18, Chapter 
44) and Title Vli, Unlawful Possession or Receipt of 
Firea.ms, (82 Stat. 197), and Part 178, Commerce in 
Firearms and Certain Ammunition, Title 26, Code of 
Federal Regulations, 

8. Upon completion of the firearm transaction, the 
transferor (seller) must make a part of his permanent 
firearms records the form recording that transaction and 
any supporting documents. Forms 4473, Part 1, and any 
supporting documents must be filed either chronologic- 
ally by date of transaction, alphabetically by name of 
transferee (buyer), or numerically by transaction number 
if the transferor assigns transaction numbers to the 
forms. 



I Rt?v{*rUiO Service 


Form 4473 Pert I (R«v. 6^70) 


n jj*p»rt*r •! tIrMrmi Mh>r than 
oMrucIlM davtcaa or imniunllkm 
w ttrMmia cU»r than dailructlao 


Z, f«Pjr«tJon Data 


No 7 ' 

. w •ecl*i Sacurliy No. 


n ••"puilai of doatructivo dovicaa or 
oflwiiMitlan tor daatrucUva davkot 


r1 “^ifac««M»r of doatructbo dovteaa 
OMOiunnion for daatrucUro 


ror of flraarma efhw than 

tfavtcaa 


4. County “ 

for 

' liraarma othar than dailructiva 
d«VjC9B 

n O«oi*f In dMtfuctlvt d*v(€«i or 
ammunition for daitructiva 
davicaa 

n Paarntirokar dasllni In flraarmt 
— olhar than daitructiva davloat or 
ammunition (or flraarmt othar than 

daitructiva davicat 

I Daalar In liraarma othar than 

' daitructiva davlcai or ammunition 
for othar than daitructiva davlcai 

r~| Collactor of curlot and ralica 


i. Ittued by Asiiitaait RogionnI Commitsionor, ATF, at 


Oapartraont of th« Troaiury-intnrnal Ravenuo Sarvica 
ram $ (fhaamm) Ran vi, (Rav. 6.71) 


Record Copy of License (10 U.S.C. Chapter 44) 

Thia It a n^Klod copy of a licanse ftsuad unda^B U.S.C, Chaptar 
44 authorizihB tha llcenaeo namad lhariton to artgaia In the biitlnaii 

■8 apacifleiV l‘«m 5. ^ y 

/T^ 

MiIttW Regional Coinmittlonar (Alcohol jjsKc^arSlFlflMTSt^ 


Jika ft ialmm •• Clam^ 

fttwlw ■wM am mm 
Cmrnm 

VIIUMmi. IftraM outs 


: GOVEI 
i EXi 


"TSndenr. ? 
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Form 4473 Part I 
(R«v. June 1970) 


Department of the Treasury 
Internal Revenue Service 
Alcohol, Tobacco and 
Firearms Division 


Firearms Transaction Record 


Transferor transaction 
number 


Section A — Statement of Transferee or Buyer 


Intra-State Over-the-Counter 

WetH mi mi ariftilli mIw Urn biitnictiMi m Mn SmIi 


(Mr"*Mrs°\lissr^^^ 


3. Weight 


4. Race 


5, Address (number, street, city. State, ZIP code) 


6, Date of birth 


7. Place of birth 


0^ Transferee (Buyer)— an untruthful answer 
may subject you to criminal prosecution. Each question must 
be answered with a yes or no. 

a. Are you under indictment in any court for a crime 

punishable by imprisonment for a term exceeding one 
year? ® 

b. Have you been convicted In any court of’ a crime 

punishable by imprisonment for a term exceeding one 
year? (Note: The actual sentence given by the judge 
does not matter — a yes answer is necessary if the 
judge could have given a sentence of more than one 
year.) 


answers to the above are true and 
“C‘i®»^tand that a person who answers any of the 
above questions in the affirmative is prohibited by Federal law 
from purchasing and/or possessing a firearm. I also understand 


c. Are you a fugitive from justice? 

d. Are you an unlawful user of, or addicted to, mari- 

huana or a depressant, stimulant, or narcotic 
drug? 

e. Have you been adjudicated mentally defective or have 

you ever been committed to a mental institu- 
tion? 

f. Have you been discharged from the Armed Forces 

under dishonorable conditions? 

g. Are you an alien illegally in the United States? 

h. Are you a person who, having been a citizen of the 

United States, has renounced his citizenship? 


making of any false oral or written statement or the 
misrepresented identification with 
respect to this transaction is a crime punishable as a felony. 


Transferee’s (buyer’s) signature 


; GOVIRNMEIU,^ 
i ixmm 1 


Section B — Statement of Transferor or Seller 


The person described in Section A, Is known to me □, or has identified himself to me □ in the following manner: 
9. Type of identification (driveT^s license, etc.) ~ 1 10. Number on identification 


the current iist of Published Ordinances' is my Suhln^ ^ ” described below to the person identified in Section A. 


11. Type (pistol, rifle, etc.) 


12. Model 


13. Caliber or gauge I 14. Serial number" 


Manufacturer (and importer, if any) 


16. Transferor’s (seller’s) signature 


17. Transferor’s title I 18, Transaction date 


of tiw TrTfniBQ- tMtiwirt 


F«m 4471 Part I (IIiN. 


\ 


Notice: 


Under 18 U.S.C. Chapter 44 and Title VII of Public Law 
90-351, 18 U.S.C. Appendix 1201-1203, as amended, 
firearms may not be sold to or received by certain 
persons. The information and certification on this form 
are designed so that a person licensed under Chapter 44 



Definitions 

1. Intra-State Over-the-Counter Transaction — The sale 
or other disposition of a firearm by the transferor (seller) 
to a transferee (buyer), who is a resident of the State in 
which the transferor's business is located, occurring on 
the transferor's business premises. 


Instructions 

1. Only one Form 4473, Part 1, is required for each 
intra-State over-the-counter transaction. 

2 . All signatures required on this form must be in ink. 
All other entries on the form must be in ink or be type- 
written, 

3. Th§- transferor (seller) of a firearm will, in every 
instance, obtain the information required to complete 
Section A of the form and have the transferee (buyer) 
sign the certification in that Section. 

4. When the transferee (buyer) of a firearm is a cor- 
poration, company, association, partnership or other 
such business entity, an officer authorized to act on 
behalf of the business may sign the certification in Sec- 
tion A of the form and attach a written statement, exe- 
cuted under the penalty of perjury, stating' 

(a) that the firearm is being acquired for the use of 
and will be the property of that business entity, 
and 

(b) the name and address of that business entity, 

5 The transferor (seller) of a firearm will, in every 
instance, complete Section B of the form. 


may determine if he may lawfully sell or otherwise dis- 
pose of a firearm to the person identified in Section A, 
and to alert the transferee (buyer) of certain restrictions 
on the receipt and possession of firearms. 


2. Published Ordinances — The publication issued an- 
nually by the Director, Alcohol, Tobacco and Firearms 
Division, which contains the published local ordinances 
determined by him to be relevant to the enforcement of 
Chapter 44 of Title 18, U.S.C,, which were published in 
the Federal Register, 


6. If more than one firearm is involved, the identifica- 
tion required by Section B, Items 11 through 15, must be 
provided for each firearm. The identification of the fire- 
arms transferred in a transaction which covers more 
than one weapon may be on a separate sheet of paper, 
which must be attached to the form covering the trans- 
action, 

7. The transferor (seller) of the firearm is responsible 
for determining the lawfulness of the transaction and for 
keeping proper records of the transaction. Consequently, 
the transferor should be familiar with the provisions of 
the Gun Control Act of 1968 (U.S.C., Title 18, Chapter 
44) and Title VII, Unlawful Possession or Receipt of 
Firearms, (82 Stat. 197), and Part 178, Commerce in 
Firearms and Certain Ammunition, Title 26, Code of 
Federal Regulations. 

8. Upon completion of the firearm transaction, the 
transferor (seller) must make a part of his permanent 
firearms records the form recording that transaction: and 
any supporting documents, Forms 4473, Part 1, and any 
supporting documents; must be filed either chronologic- 
ally by date of transaction, alphabetically by name of 
transferee (buyer), or numerically by transaction number 
if the transferor assigns transaction numbers to the 
forms. 


I rnni Ruveniif Service 

— 


Form 4473 Port I (Rev« 6*70) 


DEFENDANT'S MOTION FOR JUDGMENT OF 
ACQUITTAL AT THE END OF THE GOVERNMENT'S CASE 


THE COURT; All right. 

MR. COOK; The Government rests, your Honor. 

THE COURT; Very well, the Government rests. (3;32P.M.) 
Is the Defendant ready to proceed? 

MR. CLEVELAND; May we make oui’ Motion at this time? 
THE COURT; Yes. 

MR. CLEVELAND; At this time the Defendant moves fox’ 
acquittal and as the Government has not brought foi-’th sufficient 
evidence on the Indictment to satisfy the requisite elements of 
the crime. Leave it there. 

THE COURT? Motion for Directed Verdict of Acquittal 

is denied. 

(T. 338-339) 


THE DEPENDANT RENEWED HIS MOTION FOR JUDGMENT 
OF ACQUITAL AT THE END OP THE GOVERNMENT'S 
CASE WITH SPECIFICITY 


MR. CLEVELAND; Your Honor, the Defendant moves for 
a Judgment of Acquittal because of the Government's failure to 
identify the defendant as the JOIIN P. CLEARY that has been 
named in the testimony of the Government's witnesses. 


During their testimony, Spedal Agent Richard DOTCHIN, 
Paul FLYNN and Detective Trooper ANDERSON never identified the 
Defendant as the JOHN -CLEARY mentioned in their testimony. 

The testimony of Special Agent Richard DOTCHIN, 

Paul FLYNN and Detective Trooper Harold ANDERSON was the' Only 
testimony introduced by the Government before it rested, relatixig 
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to the alleged sale of firearms in the Indictment, on May third, 

1973 . 




Both counts of the Indictment are based on the sale 
of firearms alleged to have occurred on May third, 1973 . At no 
time has the Government identified the defendant as the JOHN P. 
CLEARY named in the Indictment. 

(t. 367-368) 


RENEWAL OF DEFENDANT'S MOTION FOR 
ACQUITTAL AT THE END OF ALL OF THE 

EVIDENCE AND DEFENDANT'S MOTION FOR MISTRIAL 


MR, CLEVELAND; Your Honor, I would like to renew the 
Motion I made yesterday that a Judgment of Acquittal be entered 
on the grounds of non-identification of the witness at that time 
for the reasons stated w'hich I stated at that time. 

I would also like to inn.ke a motion that there be a 
mis- trial on the grounds that the evidence allowed in by the 
Court and subsequently put in the, put in by the prosecutor, 
regarding a New Jersey killing, is highly prejudicial and has no 
bearing on the case at hand and should be excluded. 

I would further make a Motion for Judgment of Acquittal 
at this time for insufficient proof put forward by “the prosecution, 
insufficient to prove the elements of the crime and in a prima facie 
case . 



698-699) 
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MOTION FOR JUDGMENT OF ACQUITTAL NOT¥ITHST;VNDING 
THE VERDICT OR IN ALTERNATIVE FOR A NEW TRIAL 

Defendant, John P, Cleary respectfully moves the Court 
to grant judgment of acquittal notwithstanding the verdict, or 
in the alternative a nextf trial for the following reasons; 

1. The Court erred in denying the motion of the 
Defendant for a judgment of acquittal based on the Government's 
failure to properly identify the Defendant, as the John P. Cleary 
named in the indictment on the day of the alleged sale. 

2. The Court erred in denying the motion of the 
Defendant for a judgment of acquittal based on the failure of 
the Government to introduce evidence legally sufficient to 
sustain a verdict of guilty. 

3. The Court erred in instructing the jury that they 
could not find that a sale had technically been to the "individual" 
who signed form #4473. 

4. The Court erred by indicating that the Defendant 
had delivered the gvms in question to agents Flynn and Dotchin. 

5. The Court erred by allowing the Government to refer 
to a ser’ious shooting in New Jersey that involved a gun sold in 
the Defendant's shop. This reference was irrelevant and highly 
prejudicial to the Defendant. 

6. The Court eri-ed in denying the Defendant's several 
motions fox’ a mistrial and Judgment for Acquittal. 

Dated at Essex Junction, Vermont, this 1st day of 
August, 1973. 



/s/ Peter M. Cleveland 
Peter M. Cleveland, Esq. 
Attorney for John P. Cleary 
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COURT'S INSTRUCTIONS 

Now, in order to sustain the charges in each of the 
two counts .of the Ind Lc trine ut , the Government must establish 
each of the following essential elements, beyond a reasonable 
doubt, as to each count. 

First, that the Defendant clearly is a Federally 
licensed retail gun dealer. Secondly, that on or about May 

19/3> the Defendant CLEARY sold and delivered the fire- 
arms described to Richard C. DOTCHIN, that is rhe firearms 
described in Count One, as to Richard DOTCHIN, and the firearms 
described in Count Two, as to Paul B. FLYNN. 

Thirdly, that the Defendant CLEARY knew or had 
reasoiiable cause to believe that DOTCHIN and FLYNN did not 
reside in the State of Vermont and lastly, that the Defendant, 
CLEARY, acted knowingly and wilfully. 

Now, as to the first elements, there is little, if 
any dispute the Government has introduced testimony and the 
record of license showing that John P. CLEARY is a Federally 
licensed gun dealer doing business at the Powderhorn Gun Shop 
in Williston and the Defendant in his testimony has substantially 
conceded this. Nevertheless, because the Government has the 
burden of proving each and every elemeni; of the offense beyond 
a reasonable doubt, you must still find that this element has 
been satisfied. 

As to the element of the second element, whioli .i.s ia 
dispxite, I instruct you that you must find, beyond a reasonable 
doubt, that the Defendant sold the firearm in question to the 
named persons and that he dtilivered the firearm to the persons so 
named . 

I further instruct you that in applying the words 
'sell and deliver," you must use your good common sense and not 
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apply any technical interpretation of those words to them. To 
"Sell" of coarse, means to transfer to another for a price. 

Usually to be paid in money. And, to "Deliver" means to transfer 
possession voluntarily from one person to anotheir. 

In the case of a sale from the buyer to the seller. 

The fact that a Vermont resident actually signed the firearms 
transaction records, does not necessarily mean the gun was. 
technically sold to him. You must examine all of the circumstances 
surrounding the transaction, including who negotiated the purchase, 
provided the funds, and took possession and delivery and for 
whom the beneficial use of the weapon was intended, in order to 
determine to whom the sale was actually made. 

(T. 802,803,804) 




